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The “Business Interruption” Insurance Coverage Conundrum:
COVID-19 Presents a Challenge
Paul E. Traynor, J.D. LLM*

INTRODUCTION
Ring around the rosies
A pocketful of posies
Ashes, ashes
We all fall down1
* Paul E. Traynor is an Assistant Professor of Law at the University of North Dakota (UND)
School of Law. Professor Traynor received his BA from UND in History and Classical Languages, his Juris Doctor from UND and a Master’s of Law (LLM) from the University of Connecticut School of Law. He would like to dedicate this article to his parents, John T. “Jack”
Traynor and Kathryn Jane Traynor. Thank you for your love and support.
1. Id. at 5. The meaning of the rhyme is that life is unimaginably beautiful—and the reality
can be unbearable.
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This children’s rhyme derives as a game played by children around
1500 during the Black Plague to explain the flu-like symptoms, skin
discoloring, and mortality caused by the bubonic plague.2
Humanity has experienced pandemics throughout recorded history.
During a lecture in 1721, Cotton Mather announced the coming of
“the destroying angel.” A terrifying disease had already struck England and was again making its way to the New World as another
wave of smallpox was infecting the globe.3 While the origins of the
smallpox pandemic remain unknown, it is believed to have afflicted
the ancient Egyptians 3,000 years ago.4
The plague of Justinian (541-588) in the Byzantine Empire was
brought about by flea-ridden rats on grain ships, spread throughout
the Mediterranean world killing an estimated 50 million people.5 The
Black Death (1347-1351) was a global pandemic that resulted in the
death of an additional 50 million people.6 The arrival of the Spanish
settlers to Mexico resulted in a smallpox epidemic responsible for the
destruction of the Aztec Empire, as the effects of the disease resulted
in a collapse of the civilization and the death of eight million people.7
The Spanish Flu wreaked havoc throughout the world in 1918-1919,
resulting in the deaths of an estimated 50 million people.8 Now, a
century later, the Coronavirus (COVID-19) has similarly brought
about a global pandemic. Unfortunately, COVID-19 was among only
a few of the many pandemics still plaguing the world. HIV-AIDS was
discovered in 1981, and a vaccine has remained elusive. Estimates are
32 million people world-wide have died from this sexually transmitted
disease.9 Another sexually transmitted disease, Ebola, was first discovered in 1976 and continues to have outbreaks in central and western Africa.10
The rapid emergence of COVID-19 led civil authorities at the state
and local levels to initiate a national shut down of businesses, schools
and places of employment not deemed through executive action to be
“essential.” In light of the current exclusionary language for “business
2. Id.
3. Richard Conniff, Stopping Pandemics, NATIONAL GEOGRAPHIC, August 2020, at 48.
4. Id. at 51.
5. Id. at 56 (Sources Graham Mooney, Johns Hopkins University; Christian McMillan, University of Virginia; World Health Organization (WHO) and Centers For Disease Control
(CDC)).
6. Id.
7. Id.
8. Id. at 57.
9. Id.
10. Id. at 68.
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interruption” insurance, these actions revealed a challenge, that is, the
scope of coverage is not what it historically has been, and the current
narrow construction of the coverage is a problem. Further, gatherings
for family events, worship services, concerts and sporting events were
similarly banned as a result of executive action. The purpose of this
article is to analyze the detrimental effects of these actions upon
small- and medium- sized businesses and the lack of stable support to
ensure their continued viability, recovery, and sustainability in light of
these civil actions. Part One provides a review of the actions taken by
state and local authorities with respect to business associations. Part
Two analyzes the challenges these businesses have with respect to insurance coverage from their Business Owner’s Policies (BOP). Lastly,
Part Three advocates for an option similar to the Terrorism Risk Insurance Act (TRIA) as a potential answer for future large-scale disruptions such as the COVID-19 shut down, but that other publicprivate risk programs may also be instructive. This option would better ensure the economic recovery of the country and the largest number of employers when such an event re-occurs.11
In a report to Congress, the General Accounting Office (GAO) described the challenge the nation faced in Spring 2020:
Unlike incidents that are discreetly bounded in space or time (e.g.,
most natural or man-made disasters), a pandemic is not a singular
event, but is likely to come in waves, each lasting weeks or months,
and pass-through communities of all sizes across the nation and the
world at various times.12

The United States must, for its economic viability and survival, address the risk of a pandemic, especially when the economic impact
may involve, not the tragic deaths of hundreds of thousands, but the
deaths of millions. History tells us that it is inevitable. Pandemics will
re-occur.
PART ONE: THE RESPONSE AFFECTS THE NATION’S
SMALL AND MEDIUM SIZED BUSINESSES
The response earlier this year to the outbreak of the Coronavirus
(COVID-19) was, based upon the recommendations of public health
officials, to have government officials at the state and local level issue
Shelter-In-Place (SIP) strategies and to shut down all schools, public
11. H.R. Res. 3210., Pub. L. No. 297, 107 Stat. 2002.
12. U.S. Gov’t Accountability Off., GAO-20-625, COVID-19: Opportunities to Improve Federal Response and Recovery Efforts (2020).
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gatherings, worship services and businesses not deemed “essential.”13
In an overall strategy to achieve social distancing, both contact tracing
and SIP orders were issued by civil authorities in an attempt to slow
the spread of the pandemic.14 While retailers such as liquor stores,
grocery stores and big box stores were deemed to be “essential,” other
small businesses such as restaurants, bars, hair salons and small and
medium businesses were not.15
By March 11, 2020, the World Health Organization (WHO) characterized COVID-19 as a pandemic.16 The response by the United
States was to shut down international travel and later, once SIP orders
and business closures took effect in an effort to “flatten the curve”,
millions lost their jobs.17 At the time of the business closures, 43 percent of small businesses believed they could remain closed less than
six months and ten percent said they had less than one month.18 In its
June 2020 report the GAO found that the COVID-19 pandemic has
had a more rapid and severe effect on the United States than the
Great Recession spanning December 2007 to June 2009.19
Federal guidelines to slow the spread of the disease were issued on
March 16, 2020, containing guidance on social distancing, but the decisions on how and what to do were left largely at the state and local
levels.20 By May 2020, total federal spending on all COVID-19 related programs totaled $2.574 trillion.21
13. Zhihan Cui, Geoffrey Heal & Howard Kunreuther, COVID-19, Shelter In Place Strategies
And Tipping, (Nat’l Bureau of Econ. Rsch., Working Paper No. 27124, 2020).
14. Id. at 2. Shelter-In-Place (s-i-p) orders have costs and benefits. The costs are obvious and
largely economic; they bring the local economy to a grinding halt, as many businesses cannot
continue to operate in a world of s-i-p. There are also social costs associated with isolation and
lack of social interactions. In addition, there are also health benefits since illnesses spread much
less rapidly and fatalities are reduced when most people are required to stay home. With no
social distancing regulations in place, the average person with COVID-19 in the United States
will infect approximately three (3) others, whereas with the aggressive social distancing practiced
in New York State, that number appears to have fallen to under one. The authors based this
upon a statement by Governor Andrew Cuomo made at a briefing on April 19, 2020.
15. U.S. Gov’t Accountability Off., GAO-20-625, COVID-19: Opportunities to Improve Federal Response and Recovery Efforts (2020).
16. Id. at 3.
17. Matthew D’Angelo, Small Business Index Finds One In Four Small Businesses Temporarily Shut Down Due to Coronavirus, U.S. Chamber of Commerce (April 8, 2020), https://
www.uschamber.com/co/start/strategy/metlife-us-chamber-small-business-index-coronavirus.
18. Id. at 3.
19. U.S. Gov’t Accountability Off., GAO-20-625, COVID-19: Opportunities to Improve Federal Response and Recovery Efforts (2020).
20. Id. at 11.
21. Id. at 15. Appropriations for COVID-19 relief laws enacted as of May 31, 2020, included
$282 billion in the Internal Revenue Service’s Economic Impact Payments; $375 billion in unemployment insurance payments; $500 billion for economic stabilization and assistance to distressed economic sectors; and $670 billion under the Paycheck Protection Program of the Small
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“Prior to the 2020 coronavirus pandemic, social-distancing guidelines and preparedness plans typically focused on school closures,
cancellation of mass gatherings, closure of places where people congregate, and voluntary recommendations for people to stay at home
if they were ill or had been in contact with someone who was. The
few experts who discussed sheltering in place for the general population broached it as a voluntary measure, and one on which experts
disagreed.”22

The lockdown mandates from state and local civilian officials produced an arbitrary patchwork of business closures. In many states,
liquor stores and marijuana dispensaries were deemed “essential,” but
medical offices were required to close.23 The death toll, however,
from COVID-19 in the United States was demographically lower than
the flu pandemics of 1968, 1956 and 1918 when adjusted for the
population.24
The Occupational Safety and Health Administration (OSHA) provided guidance for employers and employees on preparing safer workplaces from COVID-19 as early as March 2020.25 Symptoms ranged
from mild to severe and in some cases fatal.26 Despite such guidance,
little changed with respect to the state and locally mandated
shutdowns.
According to the American Property Casualty Insurance Association (APC IA), estimated business closures from COVID-19 with 100
or fewer employees would be $383-$647 billion. By April of 2020,
about half of the states were already into the second month of restricting some form of business activity and movement. The APCIA estimated potential claims for business interruption losses would be 30
million claims constituting a loss of $383-$647 billion.
In a letter to President Trump and Congressional leaders, the U.S.
Chamber of Commerce urged federal action to alleviate the deleterious effects of the pandemic on businesses.27 U.S. Chamber President
Thomas J. Donohue urged action on a three point plan regarding payroll taxes, streamlining loan programs for businesses of fewer than 500
employees and creating credit facilities to provide loans and loan
Business Administration. In total, as of May 31, 2020, the appropriations amounted to $2.574
trillion.
22. Lindsay F. Wiley and Stephen I. Vladeck, Article: Coronoavirus, Civil Liberties, And The
Courts: The Case Against “Suspending” Judicial Review, 133 Harv. L. Rev. F. 179 (July, 2020).
23. Anne Gron and Georgi Tsvetkov, History Can Inform Pandemic Biz Interruption Insurance Cases, Law 360 (May 21, 2020).
24. Id at 10.
25. Id at 11.
26. Id. at 2.
27. Id. at 3.
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guarantees to employers of fewer than 500 employees.28 In its guidance, OSHA urged businesses to take measures to ensure public
safety, the safety of customers, and co-workers.29 While those measures are important in order to protect businesses and the public, how
does the law address the spread of pandemic-type illnesses in general?
In School Board of Nassau County v. Arline,30 the U.S. Supreme
Court considered the issue centered on whether a contagious disease
under Section 504 of the Rehabilitation Act of 1973,31 namely tuberculosis, qualified a teacher as a “handicapped individual” and, if so,
whether such a person is “otherwise qualified” to teach elementary
school.32 Congress had expanded the definition of a “handicapped individual” in 1974 to include “[Any person who (i) has a physical or
mental impairment which substantially limits one or more of such person’s major life activities (ii) has a record of such an impairment, or
(iii) is regarded as having such an impairment.”33 The Court concluded discrimination on the basis of contagious effects of physical
impairment is inconsistent with the protections afforded under Section 504, the purpose of which is to ensure that handicapped individuals are not denied jobs or other benefits and expanding the definition
of “handicapped individual” was to include not only people who are
physically impaired, but also those who are regarded as impaired and,
as a result, are substantially limited in a major life activity.34 The significance of this case in the present circumstances has less to do with
the rights of people afflicted with contagious disease, but what the
Court clearly said regarding an amicus brief filed by the American
Medical Association (AMA) that the inquiry into the employment of
a person with a contagious disease covered under Section 504 should
include:
28. OCCUPATIONAL SAFETY AND HEALTH ADMIN., 3990-03-2020, GUIDANCE ON PREPARING
WORKPLACES FOR COVID-19 (2020); see also World Health Organization (WHO), Getting your
workplace ready for COVID-19, (Mar. 19, 2020).
29. Id. at 4.
30. Letter from Thomas J. Donohue, CEO, Chamber of Commerce of the United States of
America to President Donald Trump, Speaker of the House Nancy Pelosi, and Senate Majority
Leader Mitch McConnell (March 16, 2020).
31. Id. at 4.
32. OCCUPATIONAL SAFETY AND HEALTH ADMIN., 3990-03-2020, GUIDANCE ON PREPARING
WORKPLACES FOR COVID-19 (2020),at 7. The report describes basic steps business owners
should take to minimize the risk of transmission to the general public, coworkers and customers.
It provides guidance with respect to low, medium, high and very high exposure risks.
33. School Board of Nassau County v. Arline, 480 US 273 (1987). By doing so, the Court
stated, Congress intended to extend the law’s protections because of fears and myths of society
regarding disability or disease which are just as limiting as physical limitations.
34. 29 U.S.C. § 794; see also 29 U.S.C. § 706(7).
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(findings of) fact, based on reasonable judgments given the state of
medical knowledge, about (a) the nature of the risk (how the disease is transmitted), (b) the duration of the risk (how long is the
carrier infectious), (c) the severity of the risk (what is the potential
harm to third parties) and (d) the probabilities the disease will be
transmitted and will cause varying degrees of harm.35

While that addressed the issue of employees and their legal protections, what about the broader audience or employees who do not
qualify as “handicapped individuals,” who are able to work, but no
such work exists? Civil authorities across the nation shut down virtually all places of employment for months even as greater medical
knowledge became available as to transmission, duration and severity
of the risk of COVID-19.36
A Patchwork Quilt Approach
Where does the power to shut down the economy come from? That
question was first presented to the United States Supreme Court in
Jacobson v. Massachusetts.37 The question presented was whether the
Board of Health of Cambridge could adopt a regulation with respect
to vaccination of the inhabitants of that city from smallpox.38 The defendant asserted that his liberty was invaded by facing fine or imprisonment for refusing to submit to the smallpox vaccination in
accordance with the Board of Health’s regulation.39 The standard applied by the Court was whether a compulsory vaccination law was
“unreasonable, arbitrary and oppressive, and, therefore, hostile to the
inherent right of every freeman to care for his own body and health in
such way as to him seems best. . .”40 The Court, however, observed
that liberty would not long exist if every individual person used his
own liberty at the risk of injury to others.41 Under the Fourteenth
35.
36.
37.
38.
39.

School Board of Nassau County v. Arline, 480 US 273, 274 (1987).
Id. at 279.
Id. at 284.
Id. at 288. (quoting amicus curiae brief of the American Medical Association.)
CENTERS FOR DISEASE CONTROL AND PREVENTION, OFFICE OF THE CHIEF MEDICAL OFFICER,COVID-19 SCIENCE UPDATE, (September 25, 2020) https://www.cdc.gov/library/covid19.
The peer reviewed report indicated in its key findings that among 1,050 persons in three clusters,
211 (20.1%) tested positive for SARS-Cov-2 and were classified as cases, while 839 (79.9%)
never tested positive and were classified as controls. Lower odds of contracting COVID-19 were
among those who maintained a social distancing greater than 1 meter distance from a contact
and who frequently washed their hands. Always wearing a mask was more protective than sometimes wearing a mask.
40. Jacobson v. Massachusetts, 197 US 11 (1905). This well known case was the first time the
United States Supreme Court was called upon to interpret the Constitutional rights of the individual over the government in the name of public health.
41. Id. at 11.
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Amendment of the United States Constitution, a unanimous Court,
while agreeing that every person has the right to live and work where
he wishes, “may be compelled, by force if need be, against his will and
without regard to his personal wishes or his pecuniary interests, or
even his religious or political convictions. . .”42 The Court posed the
question:
Upon what sound principles as to the relations existing between the
different departments of government can the court review this action of the legislature? If there is any such power in the judiciary to
review legislative action in respect of a matter affecting the general
welfare, it can only be when that which the legislature has done
comes within the rule that if a statute purporting to have been enacted to protect the public health, public morals or the public safety,
has no real or substantial relation to those objects, or is, beyond all
question, a plain, palpable invasion of rights secured by the fundamental law, it is the duty of the courts to so adjudge, and thereby
give effect to the Constitution.43

The court answered the question by requiring that the state action
must have a real or substantial relation to the protection of public
health and the public safety.44 However, the Court also cautioned
that the police power of the state through legislative or other authority may be exerted in such circumstances or by regulations so arbitrary
and oppressive to justify the interference of the courts to prevent
wrong or oppression.45
The opinion in Jacobson authored by Justice Harlan was prophetic.46 But the language employed in its application that “all constitutional rights may be reasonably restricted to combat a public health
emergency” extended beyond matters related to epidemics under the
guise of emergency civil action.47 Indeed, a Texas executive order
treated all abortions as elective medical procedures which deemed
them to be “non-essential.”48 The so-called “suspension principle” of
constitutional rights has also been extended to large gatherings and
was upheld on the grounds that “fundamental rights. . .may
be. . .suspended” for the duration of an emergency declared by civil
authorities.49
42.
43.
44.
45.
46.
47.
48.
49.

Id. at 28.
Id.
Id.
Id. at 34.
Id. at 37.
Id. at 38.
Id.
Korematsu v. United States, 323 US 214 (1944).
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What is certainly clear is that the early onset of the coronavirus in
early 2020 was not fully understood by public health officials.
Prior to the 2020 coronavirus pandemic, social-distancing guidelines
and preparedness plans typically focused on school closures, cancellation of mass gatherings, closure of places where people congregate, and voluntary recommendations for people to stay home if
they were ill or had been in contact with someone who was.

Based upon those plans, civil authorities closed “non-essential”
businesses, prohibited large gatherings (including places of worship)
and ordered sheltering in place. By the end of March 2020, a majority
of state governors had shut down “non-essential” businesses and issued SIP orders.
Within a month, public health experts and elected officials determined that the suspension of business activity and civil rights would
require an indefinite duration on economic, social and cultural activity.50 Based upon the police power reserved to the states under the
Tenth Amendment to the United States Constitution, the regulation
of public health has historically been the purview of state and local
governments.51 SIP orders issued applied to 97% of all U.S. citizens.52
Use of the Police Power in the Name of Public Health
In March 2020, a rush of executive orders at the state and local level
invoking the police power of those governments was issued in a piecemeal approach. However, certain common themes applied to virtually
all of them in an effort to follow the advice of public health officials at
the federal, state and local levels.53 Among those common themes
was the closure of restaurants, bars, health clubs, recreational facilities
50. See Jacobson at 38 wherein Justice Harlan, in the closing statements of the majority opinion, stated:
Before closing this opinion we deem it appropriate, in order to prevent misapprehension as to our views, to observe—perhaps to repeat a thought already sufficiently expressed, namely—that the police power of a State whether exercised by the legislature,
or by a local body acting under its authority, may be exerted in such circumstances or
by regulations so arbitrary and oppressive in particular cases as to justify the interference of the courts to prevent wrong and oppression.
see also Lindsay F. Wiley & Stephen I. Vladeck, Coronavirus, Civil Liberties, And The Courts:
The Case Against “Suspending” Judicial Review, 133 HARV. L. REV. F. 179 (2020).
51. See Wiley, supra note 48 (quoting a press release from the Texas Attorney General).
52. Id. at 181.
53. Id. at 187 stating:
By the end of April, public health experts and elected officials widely acknowledged
that the coronavirus pandemic would require some limits of indefinite duration on economic, social, and cultural activity. Even those who had decided to begin easing restrictions still maintained limits on the size of gatherings. Simply put, in the context of a
crisis for which mitigation will prolong, rather than shorten, the emergency, suspending
more rigorous judicial scrutiny threatens to allow the exception to swallow the rule.
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and entertainment venues.54 New York City followed suit with Mayor
Bill de Blasio issuing an executive order closing all bars, restaurants,
theaters and other social gathering venues.55 The same day, New
York Governor Andrew Cuomo issued a similar executive order that
included, specifically, places of worship.56
The State of Florida issued its Executive Order on March 20, 2020,
with Governor Ron DeSantis issuing enforcement mechanisms to be
undertaken by the Department of Business and Professional Regulation and state and local law enforcement authorities.57 On March 23,
2020, Pennsylvania Governor Tom Wolf issued an Executive Order
mandating that citizens in certain parts of the Commonwealth of
Pennsylvania were required “to Stay at Home.”58 Another approach
to the pandemic was the Commonwealth of Massachusetts in which
Governor Charlie Baker prohibited any “community, civic, public, leisure, faith-based events, sporting events with spectators, concerts,
conventions, fundraisers, parades, fairs, festivals, and any similar
event or activity that brings together 250 or more persons in a single
room or single space at the same time in a venue such as an auditorium, stadium, arena, large conference room, meeting hall, theatre, or
any other confined indoor or outdoor space.”
In contrast, Governor Greg Abbott of Texas issued an Executive
Order on March 19, 2020, which specifically did not prohibit the use of
public parks, gas stations, grocery stores and banks as long as health
precautions were maintained to reduce the transmission of COVID54. David Blake & Kristina Arianina, Potential Federal vs. State Conflicts Due to COVID-19,
LAW 360 (April 9, 2020), https://www.law360.com/articles/1262048/potential-federal-vs-state-conflicts-due-to-covid-19. The Tenth Amendment to the United States Constitution states “The
powers not delegated to the United States by the Constitution, nor prohibited by it to the States,
are reserved to the States respectively, or to the people.” U.S. CONST. AMEND. XIV. Note that
the Amendment specifically mentions that the people have the same powers as the State.
55. Id.
56. See, generally, N.Y. Exec. Order., No. 202,(March 14, 2020); N.Y. Exec. Order No. 202:58
(August 24, 2020); Exec. Order of Mayor Bill de Blasio, Mayor of New York City, No. 100
(March 16, 2020); Fla. Exec. Order No. 2020-51 (March 1, 2020); Pa.Exec. (March 23, 2020);
Mass. Exec. Order (March 10, 2020); Tex. Exec. Order No. GA-08 (March 19, 2020); Cal. Exec.
Order (March 12, 2020); Mo. Exec. Order No. 20-02 (March 13, 2020); Mich.Exec. No. 2020-04
(March 24, 2020); N.D. Exec. Order No. 2020-06 (March 19, 2020); S.D. Exec. Order No. 2020-08
(March 23, 2020).
57. Id. Uniform among the Executive Orders was the closing of restaurants, theaters, gyms
and places of public amusements. Among the most detailed and, perhaps least defensible, were
the executive orders of Governor Whitmer of Michigan. Her orders confined all residents of the
state to their homes unless they were deemed by the government to be workers essential to the
“sustenance and protection of human life” or those defined as “critical infrastructure workers”
as defined by the state. Mich. Exec. Order No. 2020-21 (March 24, 2020), https://www.michigan.
gov/whitmer/0,9309,7-387-90499_90705-522626--,00.html.
58. Exec. Order of Mayor Bill de Blasio, Mayor of New York City, No. 100 (March 16, 2020).
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19. In his Executive Order, Governor Abbott specifically stated that
his order did not constitute a SIP order, effectively permitting the
freedom of people to move about.59 In one of the most detailed series
of Executive Orders, Michigan Governor Gretchen Whitmer ordered
that “[All] individuals who leave their home or place of residence
must adhere to social distancing measures. . .including remaining at
least six feet from people from outside the individual’s household to
the extent feasible under the circumstances.”60 Further, necessary
supplies and services for household members, families and vehicles
should rely upon delivery of such supplies to the “maximum extent
possible.”61 Travel within the state between residences was prohibited, but citizens were permitted to leave their homes to engage in
outdoor activity such as walking, running or other recreational activity
as long as they maintained a six-foot distance from others with whom
they did not cohabitate.62 Non-compliance resulted in a criminal misdemeanor charge.63
As early as May 2020, clearer direction was being provided by using
a phased reopening approach by some state officials.64 By September
2020, more was known scientifically about COVID-19 in a report by
the Chief Medical Officer of the Centers for Disease Control.65
Shortly after the nation’s state and local government officials, the
World Health Organization (WHO) began to provide guidance on reopening various types of business activities.66 By April 2020, WHO
was providing hygienic and safety recommendations to specific industries such as agricultural workers and food businesses.67 Such recommendations included regulating the number of customers who enter a
retail store, placing signs requesting customers not enter if they are
unwell or have COVID-19 symptoms, managing queue control with
physical distancing both inside and outdoors, using floor markings inside stores to establish physical distancing and installing plexiglass
barriers at tills and counters.68 Additional guidance was provided by
59. N.Y. Exec. Order No. 202.3 (March 16, 2020), https://www.governor.ny.gov/news/no-2023continuing-temporary-suspension-and-modification-laws-relating-disaster-emergency.
60. Fla. Exec. Order 20-71 (March 20, 2020).
61. Pa. Exec. Order No. GA-08 (March 29, 2020).
62. Mass. Exec. Order (March 13, 2020).
63. Tex. Exec. Order GA-08 (March 19, 2020).
64. Id.
65. Mich. Exec. Order 2020-21 (March 24, 2020).
66. Id.
67. Id. COVID-19 Guidance for Businesses, PA GOV. TOM WOLF (May 4, 2020), https://
www.governor.pa.gov/covid-19/business-guidance/#ForEmployers.
68. 67 COVID-19 Guidance for Businesses, PA GOV. TOM WOLF (May 4, 2020), https://
www.governor.pa.gov/covid-19/business-guidance/#ForEmployer CENTERS FOR DISEASE CON-
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WHO for places of public accommodation such as hotels by August
2020. Despite these early recommendations and safety measures,
state and local civil authorities continued to keep businesses shut in
the name of public health.69
By September 25, 2020, the CDC provided a scientific update regarding transmission of COVID-19 based upon what had been discovered since March. Based upon that analysis, recommendations for
consistent and correct mask-wearing, proper social distancing and
hand washing lowered the risk of COVID-19 infection.70 The study
also found that response costs to COVID-19 quickly escalated if public health measures were relaxed permitting transmission to increase.71
Findings also confirmed what public health experts suspected, that
people with underlying conditions such as diabetes, obesity and respiratory conditions were most at risk72 and that therapeutic use of convalescent plasma improved survival rates.73
Further, OSHA provided recommendations for businesses to reopen despite ongoing state restrictions ordering many businesses to remain closed.74 Even before the CDC’s scientific study of the virus,
common characteristics of its behavior were determined:
Infection with SARS-CoV-2 [COVID-19] seems generally to last for
about 2 to 3 weeks. The symptoms may be visible for much less
time, or in substantial percentage of cases (a percentage still deeply
unclear and disputed), may never appear. Some patients will have
symptoms and remain in very serious condition much longer than
that. This is not always because they still have active virus but may
be because they develop other conditions the virus has caused, such
as often deadly overreaction called an ‘immune storm’ or secondary
bacterial infections.75

In its guidance on reopening businesses and as scientists and medical experts began understanding these types of viral behaviors, both
PREVENTION, OFFICE OF THE CHIEF MEDICAL OFFICER, COVID-19 SCIENCE UPDATE,
(September 25, 2020), https://www.cdc.gov/library/covid19. The report confirmed that children
were at a lower risk than adults with underlying health conditions such as diabetes. During 2020,
the number of deaths among persons with type 1 and type 2 diabetes increased 50.9% and 64.3%
respectively compared with the mean number of deaths during the previous three year period.
69. World Health Organization (WHO), Getting Your Workplace Ready For COVID-19,
(March 19, 2020).
70. World Health Organization (WHO), COVID-19 and Food Safety: Guidance For Food
Businesses,(April 7, 2020).
71. Id. at 4.
72. World Health Organization (WHO), COVID-19 Management in Hotels and Other Entities of the Accommodation Sector (August 25, 2020).
73. CENTERS FOR DISEASE CONTROL AND PREVENTION, OFFICE OF THE CHIEF MEDICAL OFFICER,COVID-19 SCIENCE UPDATE, (September 25, 2020), https://www.cdc.gov/library/covid19.
74. Id. at 5.
75. Id.

TROL AND
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OSHA and WHO made similar recommendations for safe policies
and procedures by Spring 2020.76 Despite all such early developments, state and local authorities continued the shutdown of all businesses deemed by them as “non-essential.”77 WHO identified the
economic and social disruption of the pandemic as devastating with
tens of millions worldwide at risk of falling into extreme poverty and
the number of undernourished people globally increasing by over 800
million.78
PART TWO: “BUSINESS INTERRUPTION” AND THE REASONABLE
EXPECTATIONS DOCTRINE
The Problem with Business Interruption Coverage
As civil authorities continued business shutdowns, in addition to the
federal government, many turned to their insurers for financial assistance.79 In addition to business owners, by June 11, 2020, 44 million
people in the United States had applied for unemployment since the
beginning of the shut downs.80 Although many businesses had something called “business interruption” coverage as part of their insurance package, in many cases coverage was not triggered because of
the manner in which the coverage is interpreted by property insurers.81 For example, a number of policies specify that “there must be
physical damage to the property from a covered peril in order to trigger coverage.”82 Notably, coverage for communicable diseases such
as COVID-19 was typically excluded by insurance policies.83
Historically, “business interruption” coverage was called “use and
occupancy” coverage.84 But while the Supreme Court in Jacobson v.
76. Id. at 9.
77. Occupational Safety and Health Administration (OSHA), Guidance on Preparing Workplaces for COVID-19, OSHA 3990-03 2020.
78. Meredith Wadman, et al., How Does Coronavirus Kill? Clinicians Trace a Ferocious Rampage Through the Body, From Head to Toe, SCIENCE (April 17, 2020).
79. See, generally, World Health Organization (WHO), Getting Your Workplace Ready;
World Health Organization (WHO), COVID-19 and Food Safety; Covid-19 Food and Health
Safety.
80. See Exec. Order of Mayor Bill de Blasio, Mayor of New York City, No. 100, §§ 7-10
(March 16, 2020).
81. World Health Organization, Impact of COVID-19 on People’s Livelihoods, Their Health
and Our Food Systems (October 13, 2020). The WHO estimated that nearly half of the global
workforce was at risk of losing their livelihoods. https://www.who.int/news/item/13-10-2020-impact-of-covid-19-on-people%27s-livelihoods-their-health-and-our-food-systems.
82. Christopher C. French, COVID-19 Business Interruption Insurance Losses: The Case For
And Against Coverage, 27 CONN. INS. L.J. 1 (2020).
83. Id. at 3.
84. Anne Gron and Georgi Tsetkov, History Can Inform Pandemic Biz Interruption Insurance Cases, LAW 360 (May 21, 2020).
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Massachusetts upheld the power of executive action to require compliance with public health codes, it did not address the issue of whether
doing so was an insurable event.85 The historical development of the
coverage, therefore, has been legally inconsistent, as this section will
explain, since Jacobson upheld the police power of the government to
enforce its authority. Case law is on both sides of finding coverage for
business interruption claims where no direct loss is present, and this is
further complicated by the fact that not all business policies contain
disease or virus exclusions.
The current language of the standard Businessowners Coverage
Form reads as follows:
We will pay for the actual loss of Business Income you sustain due
to the necessary suspension of your “operations” during the “period
of restoration.” The suspension must be caused by direct physical
loss of or damage to property at the described premises. The loss of
damage must be caused by or result from a Covered Loss.86

Coverage for “Business Income” must be caused by “direct physical
loss or damage at the described premises caused by or resulting from
any Covered Cause of Loss.”87 The policy also requires that in order
for a “Covered Cause of Loss” to trigger coverage, (1) access to the
area immediately surrounding the damaged property is also prohibited by civil action and (2) the action of civil authorities must be taken
in response to dangerous physical conditions resulting from the damage or continuation of the Covered Cause of Loss that caused the
damage.88
When business owners turned to their insurers for coverage for interruption of their business operations, including payroll protection,
they discovered that action by state and local governments did not
constitute a “direct physical loss” to their business operations.89
85. Id.
86. Id.
87. Id.
88. Jacobson v. Massachusetts, 197 US 11, 25 (1905).
89. See, Insurance Services Office, Inc. (ISO) BP-00-03-07-13, 1, Section IA (2012). The policy
defines Business Income as follows:
(a) We will pay for the actual loss of Business Income you sustain due to the necessary
suspension of your “operations” during the “period of restoration.” The suspension
must be caused by direct physical loss of or damage to property at the described
premises. The loss or damage must be caused by or result from a Covered Cause of
Loss. With respect to loss of or damage to personal property in the open or personal property in a vehicle, the described premises include the area within 100 feet
of such premises.”
The policy will only cover a “Business Loss” for the “period of restoration” that occurs within
12 consecutive months after the date of direct physical loss or damage. The policy also provides
for payroll expenses for 60 days following the date of direct physical loss or damage.
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Why would that be so? Or the better question may be why would
the interruption of business operations by order of the government
not constitute a “business interruption?” Certainly, an argument can
be made that all businesses sustained a “physical loss” by virtue of the
civil order to shut down when they could no longer generate income.
When is a Loss a Loss?
Prior to the insurance industry vernacular of “business interruption
insurance,” the coverage was referred to as “use and occupancy” insurance.90 One of the earliest cases interpreting use and occupancy
coverage was Michael v. Prussian Nat’l. Insurance Co.91 The Court
found it curious that the coverage it was called upon to interpret was
“not the mere material loss of the plant, or any part of it, but the loss
to the owner of the ability to use it.”92 In its analysis of the terms “use
and occupancy,” the court stated such terms to be “unfortunate” since
the terms themselves assumed within the scope of them the expectation of profits and earnings derivable from the property.93 The terms,
according to Judge Gray writing for the majority, “appear to have a
broader significance as to the subject of insurance and to apply to the
status of the property and to its continued availability to the owner for
any purpose he may be able to devote to it.” The majority determined
that the owner of the property had an insurable interest in the status
of the property capable of being “used and occupied” and the insurer
received the premium upon that basis.94 The genesis of the coverage,
therefore, was not dependent upon a physical loss to the property for
use and occupancy coverage, but the plain meaning of the terms themselves dictated that coverage existed when use of the property for the
purpose upon which it was insured triggered coverage.95 Some of the
business interruption cases in which civil authorities order a shutdown
of businesses result from tragic events. In Southlanes Bowl v. Lum90. Id. at 7. The policy defines “Business Income” as Net Income (Net Profit or Loss before
income taxes).
91. Id. at 9. The Business Owners Coverage Form extends coverage in situations involving an
order of a Civil Authority, but only if the access to the area immediately surrounding the damaged property is prohibited by civil authority as a result of the damage and the described premises are within the area of damage, but not more than one mile from the area of damage and the
action of the civil authority is taken in response to dangerous physical conditions resulting from
the damage or continuation of the Covered Cause of Loss that caused the damage. Of course,
there must be a “direct physical loss” to trigger the coverage despite the monetary and geographic limitations contained within the coverage.
92. Id. at 7.
93. Michael v. Prussian Nat’l. Ins. Co., 63 N.E. 810 (1902).
94. Id.
95. Id. at 33.
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bermen’s Mut. Ins. Co.,96 the Michigan Court of Appeals in a short
opinion reviewed a business interruption claim when the Governor of
Michigan ordered places of amusement closed after the assassination
of Dr. Martin Luther King, Jr.97 The court, citing Sloan v. Phoenix of
Hartford Insurance Co.,98 stated:
where the insured businesses were closed by order of a civil authority, physical damage to the insured premises was not a prerequisite
to the insurer’s obligation to reimburse the insured for the net losses
resulting therefrom.99

The same court in Sloan reviewed specific policy language in order
to conclude that physical loss was unnecessary in order to trigger business interruption coverage.100
7. Interruption by Civil Authority. This policy is extended to include the actual loss as covered hereunder, during the period of
time, not exceeding two consecutive weeks, when as a direct result
of the peril(s) insured against, access to the premises described is
prohibited by order of civil authority.101

The court determined that limiting the coverage to two consecutive
weeks contrasted with other policy provisions addressing “such length
of time as would be required with the exercise of due diligence and
dispatch to rebuild, repair, or replace such part of the [the insured
property] damaged or destroyed.”102 In other words, since the limitation of two weeks applied to a business interruption resulting from a
civil order to close, this had no correlation to a closure resulting from
a physical loss where the only time limitation was “such length of time
as would be required” to repair damaged property.103 Interestingly,
the court did not analyze the policy language in Southlanes Bowl, but
came to the same result.
Another case arising out of traumatic events that is rather unique is
Abner, Herrman & Brock, Inc. v. Great N. Ins. Co., after the September 11, 2001, terrorist attack on New York City.104 Plaintiffs were an
investment firm located in lower Manhattan, but did not suffer any
physical damage as a result of the attack.105 By act of civil authorities
automobile traffic was restricted, but pedestrian and public transpor96. Id. at 35.
97. Id.
98. Id.
99. Southlanes Bowl v. Lumberman’s Mutual Ins. Co., 208 N.W.2d 569 (1973).
100. Id. at 570.
101. Sloan v. Phoenix of Hartford Ins. Co., 207 N.W.2d 434 (1973).
102. Southlanes Bowl v. Lumberman’s Mutual Ins. Co. 208 N.W.2d 569, 570 (1973).
103. Sloan v. Phoenix of Hartford, Ins. Co., 207 N.W.2d 434, 436 (1973).
104. Id.
105. Id at 436.
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tation were permitted to access plaintiff’s offices.106 The Court noted
that the civil authority provision of the insurance policy covered business income loss, including net income before damage, the likely net
income if there had been no damage, and the continuing operating
expenses necessary to resumption of business operations.107 The
plaintiffs claimed that under that provision they were entitled to reimbursement for five business days starting on September 11, 2001, due
to the civil prohibition from entering their business. In addition, the
plaintiffs’ claimed loss for additional days that were not within the
actual civil authorities’ closing of vehicle traffic because the restrictions made access to the premises more difficult.108 The provision at
issue from insurer Great Northern Insurance Company stated:
[we] will pay for the actual business income loss you incur due to
the actual impairment of your operations; and extra expense you
incur due to the actual or potential impairment of your operations,
when a civil authority prohibits access to your premises or a dependent business premises.109

The court found no ambiguity in the language of the insurance policy.110 Since civil authorities did, in fact, prohibit access from September 11 through September 14, 2001, coverage applied only to those
days.111 Coverage did not extend through September 17, 2001, despite
confusion by the plaintiffs’ employees regarding access to the business
property.112 While there were disputed issues of material fact with
respect to the amount of the insured loss of business income, the actions of the civil authorities did prohibit performance of the business
operations at its normal level.113
Additional cases arise from events that occur through natural occurrences. In United Pac. Ins. Co. v. Kilroy Indus.,114 the insured Kilroy
Industries submitted a claim under their “Business Protection Insurance Policy” for $50,000 under several properties in California and
Washington owned by Kilroy.115 The property insurance covered loss
of income and physical damage to the property.116
106.
107.
108.
109.
110.
111.
112.
113.
114.
115.
116.

Id. at 437.
Abner, Herman & Brock, Inc. v. Great N. Ins. Co., 308 F. Supp. 2d 331 (2004).
Id. at 333.
Id.
Id.
Id. at 334.
Id. at 333.
Id. at 336.
Id.
Id.
Id. at 337.
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The Building and Land Development Division of the Office of Zoning of King County, Washington, issued an order that a property covered under the policy be vacated because the building was deemed
unsafe following an earthquake.117 Kilroy filed its claim based upon
income reduction which the defendant insurer, United, argued was excluded by the policy.118 United cited the policy language under the
heading “What We Do Not Protect” which excluded coverage for fifteen listed events or acts and that reduction of income from a covered
property did not fit within the definition of “loss” under the all-risk
policy.119
The policy had separate definitions for “loss” and “income reduction.”120 A “loss” was defined as “reduction in asset financial value or
increase in expense or financial liability.”121 Income reduction was
defined as “loss of expected income resulting from necessary interruption of business caused by injury or harm that impairs value or the
usefulness of your property.”122
Ambiguities in the insurance policy are construed against the insurer and in favor of the insured.123 The court stated that this was
especially true for exclusionary clauses in an insurance policy and the
separate definitions for “loss” and “income reduction” contributed to
the ambiguous nature of the exclusionary language.124 The court concluded that the exclusions did not apply to Kilroy’s claims.125
Physical loss to property is frequently cited as the basis upon which
insurers deny coverage to claims for income loss as a result of business
interruption.126 In Hampton Foods, Inc. v. Aetna Casualty & Surety
Co., the Eighth Circuit was presented with that question when the
insured, Hampton Foods, was forced to vacate a building due to its
117. United Pac. Ins. Co. v. Kilroy Industries, 608 F. Supp. 847 (1985). Insurer United
claimed that the reason Kilroy sustained a loss was because of faulty workmanship in the construction of the building and not as a result of a order of civil authority even though the building
inspector determined the building was unsafe and ordered its closure. United complicated the
matter by issuing conflicting reasons why the claim was not covered under the policy. On the
claim of lost income, United pointed to “Property Protection” portion of the policy under the
heading “What We Do Not Protect” and listed fifteen different exclusions each contained in a
separate paragraph.
118. Id. at 848.
119. Id.
120. Id. at 849.
121. Id. at 850.
122. Id. at 851.
123. Id. at 852.
124. Id.
125. Id.
126. Id.
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imminent collapse.127 In 1980, the city building inspector informed
Hampton Foods that it could not use its property unless repairs to the
building’s structure were effectuated.128 Hampton Foods removed its
inventory from the building and sold them as salvage claiming a loss
of $92,651.61 in retail value of the inventory.129 The relevant policy
provision upon which Hampton Foods claimed coverage stated “this
policy insured against loss of or damage to the property insured resulting from all risks of direct physical loss.”130 Aetna argued that the
policy required “direct physical loss” and that Hampton Foods had
not sustained such a loss.131 The Circuit Court, however, agreed with
the District Court that the language of the policy was ambiguous.132
The Circuit Court cited the well-established principle that policy language that reasonably is open to different constructions will be given
the meaning that would ordinarily be understood by the layman who
bought and paid for the policy.133 Thus, the Court agreed with Hampton Foods that “the policy only requires damage or loss resulting from
the risk of direct physical loss, and that there was such a loss here.”134
Applying this analysis to the present situation, under the police
power of state and local authorities’ businesses across the country
were required to close if deemed “non-essential.” These businesses,
like the businesses cited here, sustained a loss of income as a result of
their business interruption. The question becomes how is a loss of
business income not an insurable loss if the loss of income is in and of
itself a “physical loss”? Such assertions by the insurance industry
raise an additional question as well. How is it that a coverage that
started as “use and occupancy” and was then replaced with “business
interruption” not provide coverage for either when the use and occupancy of a business is not permitted or when the business is interrupted by the use of the police power?
When is a Loss Not a Loss?
Just as there are cases such as those above holding that physical loss
to property is not a condition precedent to coverage for business interruption claims, there are cases stemming from the same type of actions of civil authorities that hold the exact opposite. The majority in
127.
128.
129.
130.
131.
132.
133.
134.

Id. at 855.
Id. at 861.
Hampton Foods, Inc. v. Aetna Casualty & Surety Co., 787 F. 2d 349 (1986).
Id. at 351.
Id.
Id
Id.
Id.
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a short opinion citing Sloan held that physical loss was not a condition
precedent in a business interruption claim, in a strongly worded dissent in Allen Park Theatre Co. v. Michigan Millers Mut. Ins. Co.135
Judge Fitzgerald provided an extensive analysis of the terms of the
policy at issue.136 In his analysis of an endorsement to the policy he
quoted the following:
The term ‘direct’, as applied to loss, means loss, as limited and conditioned in such policy, resulting from direct loss to described property from the peril(s) insured against.137

The quoted provision from the endorsement applied to riot, riot attending a strike and civil commotion specifically limiting coverage for
loss from riot to “direct loss from pillage and looting occurring during
and at the immediate place of a riot.”138 It should be remembered
that the plaintiffs were claiming loss merely by order of closure by
civil authorities and not as a result of physical loss from riot or other
civil commotion. The dissent’s opinion argued that business interruption coverage required direct loss to the insured with the endorsement
only extending coverage for direct loss as defined within the endorsement and that such loss must be to the described property in the
policy.139
The majority opinion in Allen Park Theatre and Sloan notwithstanding, several courts have held the opposite of those appellate decisions. In Pacific Coast Engineering Co. v. St. Paul Fire & Marine Ins.
Co.140 The plaintiff was constructing a barge which caught fire, and
although the plaintiff was covered for the physical loss from the fire,
including damage to the barge, the fire required a two-day suspension
of operations to areas not physically damaged by the fire.141 In seeking compensation under their business interruption coverage, the
Court ruled that “it is well settled that the purpose and nature of ‘business interruption’ or ‘use and occupancy’ insurance is to indemnify
the insured against losses arising from his inability to continue normal
135. Id. at 352.
136. Id.
137. Id. at 351.
138. Allen Park Theatre Co. v. Michigan Millers Mut. Ins. Co., 210 NW2d 402 (1973). Hampton argued that the policy provision at issue required only damage or loss resulting from the risk
of direct physical loss, and that there was such a loss. The district court found that any loss due to
the danger of direct physical loss is covered. Although no case was cited in support of that
argument, the Eighth Circuit found the district court’s interpretation reasonable in light of the
ambiguity in the policy language.
139. Id. at 404.
140. Id.
141. Id.
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operations and functions of his business.”142 In finding that a remote
or consequential cause of loss was not a physical loss required under
the policy, the court ruled that the plaintiff had no business interruption coverage.143 Thus, a distinction is sometimes drawn requiring direct physical loss rather than just any physical loss in order to trigger
business interruption coverage.144
California courts have been consistent on this issue, however. In
response to the Rodney King riots in spring 1992, Los Angeles civil
authorities issued a curfew to quell rioting and looting.145 None of the
insured’s property was damaged as a result of the rioting or looting.146
In its analysis of the terms of coverage, the court determined that the
policy required a business interruption loss to be a direct result of
damage to or destruction of property adjacent to the Syufy Theater, to
which access to the theater was specifically denied.147 Syufy Theater
argued that the use of the term “adjacent” in the policy was ambiguous.148 The court rejected that argument and found no ambiguity in
the use of the term “adjacent,” expanding further in a footnote:
Based on the plain and unambiguous language of the provision, the
following situation would clearly be covered: A building next door
to the Syufy theater is damaged by fire; for safety reasons, the civil
authorities issue an order closing the Syufy theater during repairs to
the adjacent building. Any business loss suffered by Syufy for up to
two weeks would be covered under the business interruption
provision.149

So, although the Syufy Theater did not sustain direct physical loss in
this situation, it would have had business interruption coverage if an
adjacent property did sustain a physical loss requiring the closure of
the Syufy Theater. However, when the damaged property is some distance away, but civil authorities still require closure of the Syufy theater, it is not covered as a business interruption loss.150
Finally, in Phoenix Ins. Co. v. Infogroup, Inc.,151 the court in undisputed facts examined in detail what is a “direct physical loss.” The
plaintiff insurer covered three properties for insured Infogroup known
142. Id. at 405.
143. Pacific Coast Engineering Co. v. St. Paul Fire & Marine Ins. Co., 9 Cal. App. 3d 270
(1970).
144. Id. at 273.
145. Id. at 275.
146. Id.
147. Id.
148. Syufy Enters. v. Home Ins. Co., 1995 U.S.Dist. LEXIS 3771 (1995).
149. Id.
150. Id.
151. Id.
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as the Carter Lake Properties.152 These properties were located near
the Missouri River and in 2011, the Army Corps of Engineers issued
several news releases warning of flooding. The insured decided to
relocate their business operations and data centers away from the
flooding threat.153 Infogroup argued that it suffered a “loss of use” of
the Carter Lake facilities due to the threat of flooding and that this
constituted a “direct physical loss.”154 The court, however, determined that in the context used in the policy, the word “direct” was
used as an adjective to describe the kind of physical loss required to
trigger coverage.155 In a feat of legal contortions, the court wrote that
direct in the context used in the policy “means proceeding in a straight
line or by the shortest course; straight; undeviating; not oblique or
proceeding in an unbroken line of descent; lineal rather than collateral.”156 While the court concluded that the defendants did not trigger the loss of use coverage, it left open the question whether physical
loss was triggered in taking steps to protect the property from “further” damage and whether those steps were reasonable within the
meaning of the Protection of Property clause of the policy.157
Applying the Plain Meaning Rule and the Reasonable Expectations
Doctrine of the Insured
The doctrine of contra proferentem stands for the proposition that
because of the unequal bargaining power in the insurance contract
relationship, ambiguities should be construed against the insurer.158
Application of this doctrine raises some interesting questions with respect to the reasonable expectations of the insured in business inter152. Id.
153. Id.
154. Phoenix Ins. Co. v. Infogroup, Inc., 147 F. Supp.3d 815 (2015). The “Extra Expense”
provision of the policy stated:
“3. Additional Coverages—Unless otherwise indicated in the Declarations, the following Additional Coverages apply: a. Extra Expense. Extra Expense means reasonable and necessary
expenses you incur during the “period of restoration” that you would not have incurred if there
had been no direct physical loss of or damage to property at the premises described in the Declarations caused by or resulting from a Covered Cause of Loss. (1) We will pay your Extra Expense
to avoid or minimize the suspension of business to continue “operations.” The policy continued
with an exhaustive regarding preservation of the insured property and other associated costs
with respect to direct physical loss to the insured property.
155. Id. at 820. (concluding that read as a whole, the Court concluded the policy was not
ambiguous and that “loss of use” of the property due to the threat of flooding does not constitute a “direct physical loss” triggering coverage).
156. Id.
157. Id. at 823.
158. Id. at 826. Notwithstanding the language of the policy covering “RISK of direct physical
loss,” the Court determined that a direct physical loss was required to trigger the “Extra Expense Clause.”
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ruption coverage and the direct physical loss requirement. As has
been demonstrated, courts are not consistent in what constitutes a
“physical loss” or a “direct physical loss.”
As Christopher French has observed the reasonable expectations
doctrine is “an interpretive tool unique to insurance policies” that also
provides some guidance to the courts with respect to the issue.159 The
doctrine is one of public policy also invoked due to the unequal bargaining power in the insurance contract relationship. As French
points out, policyholders are required to buy some lines of insurance
to avoid and mitigate the financial risk of not doing so.160 Utilizing
the reasonable expectations doctrine, courts can justify its use in this
situation since policyholders are unable to engage in bargained for
consideration in unilateral adhesion contracts such as insurance policies.161 French observes that regulators have a role to play in rejecting
policy language that is “unreasonable, unfair, ambiguous, or contrary
to public policy.”162 This point of view correctly places light on the
question previously raised regarding how a coverage could go from
“use and occupancy” to “business interruption” to “business interruption requiring physical loss” to “business interruption requiring direct
physical loss” and not be a narrowing by its language of the scope of
coverage.
Finally, Professor French points out that COVID-19 business interruption losses are excluded if the policy in question contains pollution
and virus exclusions.163 Because the COVID-19 virus is a variant of
the virus that caused SARS, it is one of the viruses excluded in the
ISO circular on the virus exclusion.164 The industry must have concluded that viruses, like pollution, posed a risk that they did not wish
to cover.165
PART THREE: IS

THE

RISK INSURABLE?

Do Pandemics Make “Business Interruption” an Uninsurable Risk?
The current ISO Business Owners Policy requires that a loss be a
“direct physical loss” and excludes “the enforcement of or compliance
159. Id.
160. Id. at 831.
161. Christopher C. French, COVID-19 Business Interruption Insurance Losses: The Case For
And Against Coverage, 27 CONN. INS. L.J. 1 (2020).
162. Id. at 14.
163. Id.
164. Id.
165. Id. at 14.
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with any ordinance or law regulating the use of any property.”166 This
exclusion applies “whether the loss results from an ordinance or law
that is enforced even if the property has not been damaged or the
increased costs incurred to comply with an ordinance or law in the
course of construction, repair, renovation, remodeling or demolition
of property or removal of its debris following a physical loss to that
property.”167 Similarly, “business income” also must be due to “a direct physical loss.”168 Many questions then present themselves. Do
these principles make business interruption uninsurable unless there is
a direct, measurable physical loss to the insured property? And if a
loss of business income is mandated by actions of civil authorities, but
is not insured as a physical loss, does this make business interruption
coverage in these circumstances illusory or is the reason behind not
extending coverage for anything other than a physical loss uninsurable? These are interesting questions to ponder, especially when case
law does support that a loss of business income is a measurable loss.
From an actuarial perspective, such losses are predictable in circumstances in which a physical loss exists. In Wash. Res. Corp. v. General
Ins. Co.,169 the sole issue to be considered by the court was the calculation of gross earnings of the Maison Blanc restaurant in Seattle
which experienced a fire (physical loss) causing a business interruption. The terms of the insurance policy used “gross earnings” of the
business but did not define the term within the policy of insurance.170
The insurer argued that there was no loss to the business since prior to
the fire, the restaurant had operated at a net loss to the business.171
The trial court disagreed and found that the gross earnings, as stated
in the endorsement to the policy, was the measure to determine dam166. Id. at 17. The virus exclusion was specifically created to exclude coverage for losses due
to viruses such as SARS. Since COVID-19 is a variant of SARS, it would be included in the ISO
Circular explaining the exclusion. This would apply to “business interruption” losses should a
policy include the virus exclusion.
167. French, supra note 82, at 17.
168. Insurance Services Office (ISO) Form CP-01-40-07-06-Exclusion of Loss Due to Virus or
Bacteria (ISO Circular, July 6, 2006).
169. Insurance Services Office (ISO) Form BP-00-03-07-13 (2012).
170. Id. at 18.
171. Id. at 6 See also, French, supra note 82, at 19. Professor French indicates that requiring
insurers to cover COVID-19 business interruption losses would bankrupt the insurance industry.
Property-casualty insurers collet approximately $6 billion a month in premiums, but the American Property-Casualty Insurance Association estimates that monthly losses for business interruption for businesses with fewer than 100 employees would cost $255 to $431 billion per month
for which no premiums have ever been charged. The costs would exceed the net worth of the
entire property-casualty insurance industry which is presently valued at approximately $800
billion.
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ages. The Supreme Court of Washington affirmed.172 Thus, in some
cases, depending upon the policy terms applicable, even unprofitable
businesses can sustain a business loss if the physical loss requirement
is met.
However, courts had reached the opposite result when the direct
physical loss of property was met but did not impact other aspects of
the insured’s business. In Ramada Inn Ramogreen, Inc. v. Travelers
Indem. Co.,173 the insured hotel sustained a fire loss to its restaurant,
but the physical damage did not extend to the hotel rooms.174 The
insurer paid $172,500 for loss of earnings at the restaurant under the
business interruption provisions of the policy, but the plaintiffs asserted that a decline in the hotel’s occupancy was a result of the closure of the restaurant and should, therefore, be included within the
business interruption loss.175 The definitions, however, used in the
policy indicated that recovery was intended due to the inability to use
the property that was subject to the physical loss and not to undamaged parts of the business.176 The restaurant was listed separately in
the insurance policy evidencing the intent of the parties to treat the
restaurant as a separate entity.177 The Court determined that the decrease in occupancy revenues from the hotel was not a result of the
physical damage to the restaurant.178
Even if a direct physical loss is met, what constitutes a loss in some
cases within the terms of the policy remains elusive. It further begs
the question, why have a direct physical loss requirement at all if loss
of income to a business can be calculated in the absence of such physical property loss?
Disaster Response as Guidance
Business interruption losses caused by natural and unnatural disasters are enormous. For example, the business interruption losses associated with the September 11, 2001, terrorist attack have been
estimated to exceed $10 billion. Hurricane Katrina caused more than
$45 billion in damage. The governors of New York and New Jersey
estimated that Hurricane Sandy caused more than $60 billion in dam172. Wash. Rest. Corp. v. Gen. Ins. Co., 390 P.2d 970 (1964). The question is begged if a loss
of income can be determined in the presence of direct physical loss, why can it not be calculated
in the absence of direct physical loss due to civil authority.
173. Id. at 973.
174. Id. at 971.
175. Id. at 974.
176. Ramada Inn Ramogreen, Inc. v. Travelers Indem. Co., 835 F.2d 812 (11th Cir. 1988).
177. Id. at 813.
178. Id.
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ages. Many businesses impacted by such disasters never recover. Indeed, the United States Department of Labor has estimated that 40%
of businesses never re-open after experiencing a disaster. Of those
that do, at least 25% fail within two years.179
Although these disasters and their enormous cost all had a physical
loss component to them, is there a way in which business interruption
coverage can be extended to remove the “direct physical loss” requirement? Perhaps the answer is in how we calculate a loss of income in the first place. As mentioned in Washington Restaurant
Corporation, even businesses that operated at a loss can claim coverage. The loss valuation language is often worded as follows:
In determining the amount of gross earnings covered hereunder for
the purposes of ascertaining the amount of the loss sustained, due
consideration shall be given to the experience of the business before
the date of the damage or destruction and to the probable experience thereafter had no loss occurred.180

This approach was followed by the Fifth Circuit in Finger Furniture
Co. v. Commonwealth Ins. Co.181 The insured furniture store had to
cease operations from June 9, 2001 through June 10, 2001, because its
employees could not access the company’s central computer due to
flood damage in Houston from Tropical Storm Allison.182 Finger Furniture filed a business interruption claim on stipulated damages of
$325,402.86 in lost sales, but Commonwealth Insurance Company denied the claim since Finger Furniture had allegedly made up the loss
through sales on June 16, 2001 through June 17, 2001.183 The question
was how to calculate Finger’s loss and the court, looking to the language of the policy, determined that even though Finger had made up
the loss during its sale on June 16, 2001 through June 17, 2001, it was
still entitled to recover business interruption damages under the pol179. Id. at 814.
180. Id.
181. Id. at 815.
182. Christopher C. French, The Aftermath of Catastrophes: Valuing Business Interruption Insurance Losses, 30 GA. ST. U. L. REV. 461 (2014). Insurers use the loss valuation language as
follows:
In determining the amount of gross earnings covered hereunder for the purposes of
ascertaining the amount of loss sustained, due consideration shall be given to the experience of the business before the date of the damage or destruction and to the probably
experience thereafter had no loss occurred.
Professor French argues that this policy language is ambiguous and under the Plain Meaning
Rule should be construed against the insurer. He suggests that a better approach would be to
redraft the loss valuation provisions and instead of using the vague loss valuation language that
is currently used, policies should include a stated daily loss value for business interruption claims
which is already developed and used during the underwriting process prior to loss.
183. Id. at 465.
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icy.184 The court determined that under the terms of the policy, business interruption losses should be viewed in the historical sales figures
and not the probable experience afterwards had no loss occurred.185
The approach of the Fifth Circuit in Finger Furniture may serve as a
basis to calculate a business interruption loss even absent direct physical loss if the policy language removed the physical loss requirement.
Could The Approach on TRIA Be the Model for PRIA?
As a result of the bombing on February 26, 1993 on the World
Trade Center, at the time of the attack of September 11, 2001, terrorism as a risk had almost universally been excluded from coverage.186
The issue with respect to commercial insurance policies was the war
exclusion, which eliminated coverage for “any condition incident to
war.”187 As a result, insureds were left without recourse for coverage
due to the cause of the loss.188 The issue with respect to “business
interruption” coverage is similar in that the loss incurred, according to
many insurers, is not a result of a “direct physical loss.” Thus, causation of the loss presents a problem similar to the issue of terrorism as
a risk.189
Terrorism as a cause of loss posed problems for cedent insurers and
for reinsurers making the cause of risk uninsurable.190 The response
from Congress was the passage of the Terrorism Risk Insurance Act
(TRIA) on November 26, 2002.191 With a sunset provision, the law
has been consistently renewed by the federal government in one form
or another with the basic structure as a private-public risk sharing enterprise consistently maintained.192
TRIA includes a trigger mechanism with respect to property & casualty losses requiring a $5,000,000 loss event before the Secretary of
the Treasury can declare it an act of terrorism.193 Upon such a declaration, the private insurance industry extended coverage for losses
due to a terrorist act despite the war exclusion from earlier commer184. Finger Furniture Company v. Commonwealth Ins. Co., 404 F.3d 312 (5th Cir. 2005).
185. Id. at 313.
186. Id.
187. Id. at 314.
188. Id.
189. Paul E. Traynor, Will The Historic Relationship Between Cedent & Reinsurer Become A
Casualty of the War On Terrorism?, 9 CONN. L. J. 181 (2002).
190. Id. at 200.
191. Id. at 201
192. Id. at 205
193. Id. at 210.
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cial policies.194 The law contained an aggregate insured retention on
the first year of implementation of $10,000,000,000 graduating up to
$15,000,000,000 on the third year of the program.195
Another feature of the law was a policy surcharge for terrorism
risk-spreading based upon a percentage of the premium amount
charged for property and casualty insurance coverage.196 Further,
through a preemption TRIA voided any pre-existing terrorism exclusions, but permitted the survival of the exclusion if the insurer received a written statement from its insured reinstating the
exclusion.197 Thus, the law contained a cost spreading mechanism for
the risk insured and an opt out if an insured did not desire the
coverage.
With respect to loss adjustment, the law provided the sole remedy
to be a federal cause of action for property damage, among others,
resulting from such an act of terrorism.198
Comparative Analysis with Pandemic Risk Reinsurance Program and
Other Potential Options
On May 26, 2020, Congresswoman Carolyn B. Maloney (D-NY)
and other Members of the House of Representatives from New York,
California, and Illinois introduced HR 7011.199 The Pandemic Risk
Reinsurance Program, referred to the House Committee on Financial
Services, is based on the TRIA model.200
The express purpose of the bill is to “protect consumers by addressing market disruptions and ensure the continued widespread availability and affordability of business interruption insurance coverage for
losses resulting from a pandemic or outbreak of communicative disease.”201 The proposal, like TRIA, allows for a transitional period for
the private insurance market to stabilize, resume pricing of business
interruption insurance and build the capacity to absorb future
losses.202
194. Terrorism Risk Insurance Act of 2022, 107 Pub.L. No. 107-297; 116 Stat. 2322 (November
26, 2002).
195. Terrorism Risk Insurance Program Reauthorization Act of 2019, Pub. L. 116-94, 133 Stat.
2535 (November 18, 2019).
196. 166 Stat. 2324
197. Id. at 2329
198. Id. at 2329.
199. Id. at 2330.
200. Id. at 2334.
201. Id. at 233 at 2335.
202. H.R. 7011, 116th Cong. 2d Session (May 26, 2020)
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The definition of “business interruption” is an essential component
of addressing the current situation. It is defined as:
commercial lines of property and casualty insurance coverage, including event cancellation insurance or other non-property contingent business interruption insurance, provided or made available for
losses resulting from suspended business operations, including
losses from a covered public health emergency, or a civil order related to a covered public health emergency, whether provided under
broader coverage for property and casualty losses or separately.203

Nowhere does the definition of “business interruption” contain a
“physical loss” or “direct physical loss” requirement in order for coverage to extend to the loss. The Secretary of the Treasury is to provide the process of insurers to participate, but is it realistic that they
would not in order to remain competitive?204 The participating insurer must provide disclosure to the policyholder of the cap on aggregate insured losses of $250,000,000,000 during a calendar year in which
case the public component of the proposed law is triggered.205 The
federal portion of losses is then capped at total aggregate of
$750,000,000,000.206 Should the total private-public reinsurance exceed that cap, the Secretary is charged with notifying Congress no
later than fifteen days after the conclusion of a declared public health
emergency.207 Rates for “business interruption” insurance are to be
set by the National Association of Insurance Commissioners (NAIC)
in order to establish adequate rates to the associated risk.208
The proposed law also contains an opt out provision similar to
TRIA in which a participating insurer may reinstate a preexisting provision in a contract for “business interruption” coverage due to a public health emergency as long as affirmation is provided from the
insured.209 However, the proposal contains a preemption provision in
which only the federal government may declare a “public health
emergency” as defined in the law.210 Although the proposal does not
seem to contain a premium surcharge provision related to the risk, it
does have a sunset provision in 2027.211
There are other risk management programs between private industry and the federal government to address specific types of perils. For
203.
204.
205.
206.
207.
208.
209.
210.
211.

Id.
Id. at Section 2.
Id.
Id at Section 3.
Id. at Section 4.
Id.
Id.
Id.
Id. at Section 5.
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example, the Multi-Peril Crop Insurance Program and the Federal
Flood Insurance Program.212 Both programs have similar aspects in
that the private industry markets and sells the coverage and may provide loss adjustment services, but the federal government is the primary insurer. This is a departure from TRIA and the proposed PRIA
in which the federal government serves as the reinsurer of the ether
coverage.213 Also, the federal government sets the rate for the coverage of both flood and crop insurance as opposed to the private market
through individual actuarial analysis.214 One of the drawbacks of this
approach, however, is that both multi-peril crop loss such as drought,
for example, or flood coverage are limited in geographic impact while
pandemics know no city, county, state or nation with respect to their
impact. Also, as this article previously indicated some types of
pandemics can mutate or re-occur so that the peril is not only unlimited by geography but can also be unlimited in time. For that reason,
the current approach of Congress may be the best option, but elected
representatives and public policy specialists should not discount features of other types of private-public risk management programs that
may provide flexibility and options as to the most feasible and sensible
solution. For example, does it make sense that the private industry is
the primary insurer or would a primary federal approach in which the
federal government could turn to private industry as the reinsure of
last resort be preferable? Regardless, a federal solution must be developed to preserve small and medium sized businesses and the people they employ in order to ensure the economic survival of the nation
in facing these types of perils.
A primary challenge with the public-private insurance programs
such as crop insurance or flood insurance has historically had different
problems with the federal government as the primary insurer. For example, the reimbursement for selling and servicing the MPCI crop insurance program by the federal government to private insurers has
caused the product to be less attractive to the private insurer.215 This
has created potential market disruption by incentivizing private insur212. Id. at Section 6.
213. Id. at Section 9.
214. Id.
215. 42 USCS Section 4013; 134 Cong. Rec. H. 8228 (September 26, 1988). The Federal Crop
Insurance Program established a commission in 1988 to manage the Federal Crop Insurance
Corporation on an ongoing basis. However, a profitability and effectiveness analysis performed
by Grant Thornton, LLP on October 31, 2018 determined that crop insurers have been more
efficient than the P&C industry in general in expense management, but the reductions in expense reimbursements by the federal government to the private industry for marketing, loss
adjustment and other costs may cause crop insurers to leave the market. The pre-tax net income
from 1998-2010 was 16.9% and from 2011-2016 had fallen to 4.8%. This type of market volatility
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ers to leave this market.216 With respect to flood insurance, one of its
shortcomings is that it has only applied on a regional basis as a cause
of risk. Flood risks are a greater for the government in places where
structures are located within flood-prone areas. Indeed, the same criticism could be made to the TRIA approach to the pandemic since
terrorism has thankfully not been tested on a broad or national scale
since September 11, 2001, and some terrorism risks are limited in
scope. However, considering all factors among these types of programs, it seems that the TRIA approach is the most preferable. That
is, the federal government incentivizing insurers to expand the scope
of business interruption coverage eliminating the direct physical loss
requirement and then serving as the backstop reinsurer of last resort
to the industry. The P&C industry is well equipped both to control
the scope of business interruption coverage, market the coverage
broadly to protect the nation’s small and medium-sized businesses and
provide the loss adjustment services in accordance with the scope of
coverage. This makes sense as a national solution to a national
challenge.
CONCLUSION
Without question, the COVID-19 pandemic of 2020 has caused major disruptions to the American people and their economy. The number of small and medium businesses that will never reopen or survive
is still yet to be determined along with the human death toll. This
needs to be a learning experience for the nation.
Like natural disasters such as hurricanes, floods, fires and earthquakes the nation needs to address the risk of pandemics. As the beginning of this article makes clear, the COVID-19 disaster, while
tragic and disruptive, is not as great as the danger experienced from
pandemics throughout human history and public health authorities
have been sounding the alarm for years regarding their danger.
The nation’s response to terrorism as a causative risk should provide an answer towards taking necessary steps to protect the nation’s
economic survivability for this pandemic and those yet to come. We
must, as a nation, do whatever we can to prepare and insulate ourselves from the tragic and disastrous effects of this risk to the American people, our health and our economy.

should be considered with respect to any pandemic risk insurance solution. See also,P.L. 90-448,
82 Stat. 572, known as the National Flood Insurance Act of 1968 et al.
216. H.R. 7011. 116th Congress, 2d session (May 26, 2020)
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